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INSUFFICIENT FEDERAL INVOLVEMENT IN
PRISON ACQUISITION TO REQUIRE EIS

ENVIRONMENTAL LAW-NATIONAL ENVIRONMENTAL
POLICY ACT: Neither Alabama's planned acquisition of a new prison
site nor the actions of the Alabama Water Improvement Commission
in responding to an inquiry about the possibility of discharging wastes
at the proposed prison site are major federal actions requiring an
environmental impact statement. Citizens for a Better St. Clair County

v. James, 648 F.2d 246 (5th Cir. 1981).
Plaintiffs, residents of St. Clair county, sought an injunction from the
United States District Court in the Northern District of Alabama to stop
the acquisition of a proposed site for a new prison facility in their neighborhood. Plaintiffs argued that the Alabama Department of Corrections
and the Alabama Water Improvement Commission must first prepare an
environmental impact statement (EIS)' as required by the National Environmental Policy Act (NEPA). 2The district court found no federal action
in the acquisition of a state penal institution and thus held an EIS was
not required. It entered summary judgment for the defendants 3 and plaintiffs appealed to the Fifth Circuit Court of Appeals.'
On appeal, the Fifth Circuit first considered whether Alabama's acquisition of a prison site involved sufficient federal action to require an
EIS. Plaintiffs argued that the grants given by the Federal Law Enforcement Assistance Administration Agency to the Alabama corrections program freed state money for use in acquiring the prison site. In addition,
plaintiffs argued that federal action existed because a federal court placed
the prison system into receivership under the Governor of Alabama and
required the state to construct new prison facilities to alleviate the ov1. An EIS sets forth a description of the environmental implications of a proposed federal project
or action.
2. NEPA requires federal agencies to prepare an environmental impact statement on "major
42 U.S.C. §4332(C)
federal actions significantly affecting the quality of the human environment.
(1976).
3. Named as defendants in the suit were the Governor of Alabama; the Alabama Department of
Corrections and its Director, Robert E. Britton; the Law Enforcement Assistance Administration;
the Alabama Water Improvement Commission and its Director, James Warr; and the Environmental
Protection Agency and its Administrator, Douglas I. Costle.
4. Citizens for a Better St. Clair County v. James, 648 F.2d 246 (5th Cir. 1981).
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ercrowded conditions.' The court rejected both contentions. Following
an Illinois decision, 6 the court held that state construction of a prison is
not federal action despite significant federal funding of the entire prison
system. The court reasoned that, although a state action can be federalized
by the presence of substantial federal assistance, the federal assistance
must be directed specifically for a particular project.7 The court pointed
to affidavits of defendants which stated that the federal government had
provided no direct funding for the prison site.8 Finally, the court held
that NEPA applied only to major actions of the executive department of
the federal government and not to federal court orders which are the work
of the judicial branch. 9 Therefore, the federal court order was found not
to be a major federal action.
The court next considered whether the Alabama Water Improvement
Commission's response to an inquiry, as opposed to a formal application,
constituted a major federal action requiring the Commission to prepare
EIS. Plaintiffs argued that the Commission must not issue or entertain an
application for a National Pollutant Discharge Elimination System permit
(NPDES) to the Alabama Department of Corrections for the proposed
prison site without preparing an EIS. As a preliminary step to the acquisition of the prison site, a NPDES permit is required. 0° Although the
Alabama Department of Corrections inquired about the possible effects
of discharging treated wastes into the Little Canoe Creek which borders
the acquisition site, it had not yet applied for a NPDES permit from the
Commission.
The court did not decide whether an EIS must be prepared before a
state agency may issue a NPDES permit."' Instead, the court found no
federal interest in an inquiry, and, therefore, any response by the Commission to such an inquiry did not amount to a federal action.' 2 Relying
5. Plaintiffs' lawsuit stemmed from the aftermath of Newman v. Alabama. The court in Newman
found that the overcrowded and antiquated Alabama prison system was unconstitutionally cruel
punishment. Pugh v. Lock, 406 F.Supp. 318 (M.D. Ala. 1976), affd sub nom. Newman v. Alabama,
559 F.2d 283 (5th Cir. 1977), cert denied, 438 U.S. 915 (1978); Newman v. Alabama, 466 F.Supp.
628 (M.D. Ala. 1979).
6. Centralia Prison Opposition Group v. Dep't of Justice, 12 E.R.C. 1447 (S.D. I1. 1978).
7. Citizens for a Better St. Clair County v. James, 648 F.2d 246, 250 (5th Cir. 1981).
8. Id.
9. Id.
10. The Federal Water Pollution Control Act, 33 U.S.C. § 1251(b) (Supp. II 1978), prohibits
discharge of pollutants into navigable waters of the United States unless the discharger has obtained
a NPDES permit. In 1979, the Administrator of the Environmental Protection Agency authorized
Alabama, through its Water Improvement Commission, to issue such permits.
11. It did note, however, that other courts which have addressed this issue had concluded that
an EIS did not have to be prepared before a state agency may issue a NPDES permit. 648 F.2d 246,
251 n.3 (5th Cir. 1981).
12. The court said "Neither the Federal Water Pollution Control Act nor, to our knowledge, any
federal regulation, dictated the Alabama Water Improvement Commission's response to the Department's inquiry; the federal government had no interest in the Commission's treatment of that
inquiry." 648 F.2d 246, 251 (5th Cir. 1981).
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on Boston v. Volpe, 3 the court held that a state action which simply
suggests the possibility of future federal action is not tantamount to federal
action.'" The court reasoned that Congress could not have intended a
response to an inquiry to constitute a major federal action under NEPA. 51
Furthermore, the response by the Commission is preliminary and a formal
permit application would still be necessary should the state proceed with
plans to build the prison in St. Clair county.
CONCLUSION
In affirming the district court, I6 the Fifth Circuit found no major federal
action by any federal agency in the acquisition of a state prison site which
would trigger a duty to prepare an EIS as required by NEPA. The court
refused to expand the scope of NEPA to include federal court orders.
Further, it held that direct federal funding, specifically earmarked for a
particular project, would be necessary to federalize any state action. Given
the extent of federal assistance today, an inapposite holding could federalize almost every state action.' 7 Finally, mere inquiries will not be
construed as federal action giving rise to a duty under NEPA to prepare
an EIS.
ARTHUR G. OLONA

13. 464 F.2d 254 (lst Cir. 1972).
14. Citizens for a Better St. Clair County v. James, 648 F.2d 246, 251 (5th Cir. 1981).
15. The court said "To expand NEPA's reach to encompass the situation here would be to require
the expenditure of substantial time and resources to prepare an impact statement before a decision
to apply for a NPDES permit is made. Congress could not have intended such a result, and in the
absence of a clear congressional mandate, we are not prepared to reach it." 648 F.2d 246, 251 (5th
Cir. 1981).
16. The Fifth Circuit upheld the granting of summary judgment before the defendants had responded to plaintiffs' discovery requests. The requests did not address the real issue of whether the
Commission's response to an inquiry was a major federal action, and thus no discoverable fact would
have been relevant. Plaintiffs argued that the discovery request might have shown that Alabama was
receiving federal support for the acquisition site, but the court reiterated that it had already held that
indirect federal support was insufficient to federalize the acquisition, and defendants' affidavits which
stated that Alabama would not receive any direct federal funding for the prison acquisition had not
been controverted by the plaintiffs. 648 F.2d 246, 252 (5th Cir. 1981).
17. Citizens for a Better St. Clair County v. James, 648 F.2d 246, 250 (5th Cir. 1981).

